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Hague Convention Article 13(b) Guide to Good 
Practice: Addendum to Weiner’s Commentary
Merle H. Weiner*

 In a recent issue of Domestic Vio-
lence Report, I described the much-
anticipated Article 13(b) Guide to Good 
Practicen (Guide) that the Hague Con-
ference on Private International Law 
was planning to release.1 My comments 
were based on a preliminary draft of 
the Guide because only State Parties 
were privy to the fi nalized draft. The 
Guide has now been approved by State 
Parties and is posted on the Permanent 
Bureau’s website.2 Unfortunately, the 
Guide includes some new troubling lan-
guage that may disadvantage victims of 
domestic violence and their children. 
This brief addendum describes that 
troubling language, explains what was 
done to try to fi x it, and suggests the 
reasons why the language should not 
be interpreted as written.

My earlier article was critical of the 
Guide, but I indicated that the Guide 
would likely accomplish one good 
thing: it would acknowledge that 
domestic violence perpetrated by the 
left-behind parent against the taking 
parent could itself be suffi cient to 
establish the article 13(b) defense. 
The article 13(b) defense allows a 
judge to refuse to order a child’s 
return to the child’s habitual resi-
dence if “there is a grave risk that his 
or her return would expose the child 
to physical or psychological harm or 
otherwise place the child in an intol-
erable situation” (emphasis added).

Despite the vast literature about the 
harm that domestic violence poses to 
children, some courts adjudicating 
the article 13(b) defense in the U.S. 
dismiss the relevance of domestic vio-
lence when the child has not been 
the direct victim of the petitioner’s 
abuse.3 In fact, the U.S. Supreme 
Court recently gave its imprimatur to 
such an interpretation in the case of 
Monasky v. Taglieri,4 albeit in obiter dic-
tum. In commenting upon Monasky’s 
unsuccessful attempt to invoke the 

article 13(b) defense, the Supreme 
Court noted that while “the District 
Court credited Monasky’s ‘deeply 
troubl[ing]’ allegations of her expo-
sure to Taglieri’s physical abuse,…the 
District Court found ‘no evidence’ 
that Taglieri ever abused A.M.T. [the 
child] or otherwise disregarded her 
well-being.”5

Unfortunately, the fi nal version of 
the Guide includes language that may 
reinforce the erroneous belief that 
domestic violence is irrelevant, or less 
relevant, to the defense unless there 
is evidence that the left-behind par-
ent also directly abused the child. The 
Guide says, “Evidence of the existence 
of a situation of domestic violence, in 
and of itself, is . . . not suffi cient to 
establish the existence of a grave risk 
to the child.”6 In addition, a new foot-
note is attached to that sentence that 
that reads as follows: 

See also Souratgar v. Fair, 720 F.3d 
96 (2nd Cir 2013), 13 June 2013, 
United States Court of Appeals 
for the Second Circuit, (the US) 
[INCADAT Reference: HC/E/US 
12401 at pp. 12 and 16], in which 
the taking parent’s allegations of 
spousal abuse on the part of the 
left-behind parent were considered 
by the Court to be ‘only relevant 
under article 13(b) if it seriously 
endangers the child. The article 
13(b) inquiry is not whether repa-
triation would place the [taking 
parent’s] safety at grave risk but 
whether so doing would subject the 
child to a grave risk of physical or 
psychological harm.’ In that case, 
the Court affirmed the finding of 
the district court that, while there 
were instances of domestic abuse, 
‘at no time was [the child] harmed 
or targeted’, and that ‘in this case, 
the evidence […] does not establish 
that the child faces a grave risk of 
physical or psychological harm 
upon repatriation.’7

The new language was unneces-
sary. The earlier February 2019 draft 
had language that better conveyed 

the authors’ point: the viability of the 
article 13(b) defense depends upon 
the nature, frequency, and intensity 
of the violence as well as the circum-
stances.8 The draft said so and then 
concluded, “The focus of the grave 
risk analysis is not limited, therefore, 
to whether the person opposing the 
return has demonstrated the exis-
tence of a situation of domestic vio-
lence.” That sentence was eliminated 
and the new language added, despite 
the fact that the new wording was ripe 
for misinterpretation.

Several concerned people,9 includ-
ing this author, tried to fi x this language. 
We asked the U.S. State Department 
to propose a revision, either back to 
its previous language or to the follow-
ing: “Evidence of the existence of a 
situation of domestic violence, in and 
of itself, may not be suffi cient to estab-
lish the existence of a grave risk to the 
child.” We also recommended that the 
new footnote be dropped. Unfortu-
nately, the U.S. State Department was 
unreceptive; it was unwilling to “break 
consensus and prevent the Guide 
from being adopted,” even though 
the Guide was not what they “would 
have written [them]selves.”10 This 
author and Rhona Schutz, an Israeli 
academic and an expert on the Hague 
Convention, then submitted a peti-
tion, signed by approximately 250 
family justice professionals, to the 
Hague Permanent Bureau and its 
Council on General Affairs and Pol-
icy. We requested the same revision. 
Unfortunately, no change was made.

Respondents’ lawyers must be pre-
pared to educate judges about why a 
literal reading of the new language 
would be erroneous. First, contrary to 
what the footnote implies, Souratgar v. 
Fair said the opposite: “In distinguish-
ing the foregoing cases, we do not 
mean to suggest that only evidence of 
past parental abuse of the child, past 
parental threats to the child or the 
child’s fear of a parent can establish 
a successful article 13(b) defense.”11 
In fact, another panel of the Second 
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Circuit, in a case decided after Sourat-
gar, recognized the defense in a case 
involving domestic violence but no 
direct abuse of the child.12 

Second, the Guide clearly suggests 
(in a different paragraph) that the 
defense might be successful when 
the taking parent alleges that the 
child would be exposed to domes-
tic violence or if the violence would 
signifi cantly impair the ability of the 
taking parent to care for the child 
upon return.13 The Guide makes clear 
that the defense is not limited to situ-
ations in which the taking parent 
alleges direct physical or sexual abuse 
of the child. Third, the Guide specifi -
cally says that the application of the 
Convention, and the 13(b) defense 
in particular, is “fact-specifi c.”14 A lit-
mus test for when domestic violence 
is relevant is inconsistent with a fact-
specifi c approach. Fourth, even if a 
judge were inclined to read the new 
language literally, the Guide is advi-
sory only.15 

In the end, the problematic lan-
guage — done at the eleventh hour 
without the benefi t of public com-
ment — seems rather fi tting for a doc-
ument that already failed to address 
the problem that led to its drafting.16 
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procedures of all courts in a prompt 
and effi cient way. In order to maintain 
survivors’ access to vital legal protec-
tions, we recommend: 

• Increasing funding and relaxing 
restrictions on VAWA STOP and 
other grants for courts to issue pro-
tective orders and address child cus-
tody remotely, for civil attorneys to 
represent survivors in these matters, 
for law enforcement to continue 
to prioritize enforcement of these 
orders, and for access to technology 
that includes appropriate encryp-
tion and other privacy safeguards; 

• Court administrators must be open 
to relaxing traditional require-
ments (e.g., requiring a raised seal 
for notarized petitions, rather than 
allowing for attestation on the 
record; requiring violence to have 
occurred in the last 48 hours to 
access emergency filing protocols) 
in this time of universally restricted 
access and mobility; 

• Chief judges should declare that 
COVID-19, social distancing, and 
shelter-in-place orders are all mat-
ters of which courts should take judi-
cial notice when issuing decisions; 

• State supreme courts and/or dis-
trict chiefs should order:

 Courts to remain open for 
COVID-related custody/parent-
ing time hearings with video 
conference or phone options, 
in addition to protection order 
hearings; 

 Statutes of limitation, protection 
order expiration dates, and all 
existing filing and hearing dead-
lines should be tolled for 60-90 
days past the lifting of any shelter-
in-place orders; 

 Continuances to be routinely 
granted whenever social distanc-
ing or shelter-in-place practices 
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