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I.

Introduction

The National Highway Traffic Safety Administration (NHTSA) and the Environmental
Protection Agency (EPA) have proposed the ‘‘Safer Affordable Fuel-Efficient (SAFE)
Vehicles Rule for Model Years 2021–2026 Passenger Cars and Light Trucks’’
(NHTSA/EPA Proposal). This proposal incorrectly concludes that California is
preempted from establishing greenhouse gas emissions standards pursuant to a waiver
under section 209 of the Clean Air Act and relatedly that other states may not adopt
California greenhouse gas emissions standards pursuant to section 177 of the Clean Air
Act. To reach this incorrect conclusion, the agencies ignore the most recent dozen years
of determinative, clear and relevant legislative history.
The NHTSA/EPA Proposal claims that the Energy Policy and Conservation Act (EPCA),
as amended by Energy Independence and Security Act of 2007 (EISA), preempts
California from establishing and enforcing greenhouse gas emissions standards even
when those standards satisfy the criteria for and receive a waiver of preemption
pursuant to section 209(b) of the Clean Air Act.1 However, the agencies omit from their
proposal an examination of the extensive and enlightening legislative history from 2007
when Congress considered and enacted the Energy Independence and Security Act
(EISA).
As described in detail below, after an extensive and public deliberation, Congress chose
to craft EISA to explicitly protect EPA’s authority to regulate greenhouse gas emissions
under section 202 of the Clean Air Act and California’s authority to do so pursuant to
section 209(b) of the Clean Air Act. Congress rejected multiple proposals to either
directly or indirectly interfere with the authority of California to establish greenhouse
gas standards for light duty cars and trucks pursuant to section 209 of the Clean Air Act.
Since EISA was enacted in 2007, opponents of greenhouse gas regulation in Congress
have demonstrated their understanding that these EPA and state authorities are valid by
repeatedly attempting to pass legislation to revoke the authorities.

1 Safer Affordable Fuel-Efficient Vehicles Rule, 83 Fed. Reg. 43232 (proposed Aug. 24, 2018)(relying
on enactment of H.R. 1758, 103rd Cong. (1994)).
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II.

Legislative History of the Energy Independence and Security Act

During consideration of EISA, there was perhaps no other issue that received more
deliberative focus by members of Congress and stakeholders than the twin issues of
whether EPA could establish greenhouse gas emissions standards pursuant to section
202 of the Clean Air Act and whether California could establish its own greenhouse gas
standards pursuant to a waiver of preemption under section 209(b) of the Clean Air Act.
Congress was cognizant of the relationship between EPCA and the Clean Air Act when
crafting EISA. While some members of Congress proposed to repeal both EPA’s and
California’s authority to set greenhouse gas standards for motor vehicles, this position
did not prevail. Instead, the status of these authorities was vigilantly monitored and
protected by Congressional leadership, Members of Congress, Governors, state
Attorneys General, state and local air pollution regulators and the environmental
protection advocacy organizations. Accordingly, the enacted text of EISA explicitly
protected the authority of both EPA and the State of California. During floor debate as
the legislation received final approval in Congress, legislators voiced the view that both
EPA and California retained their preexisting authority to establish and enforce tailpipe
standards for greenhouse gases. Those views went unrebutted.
A. The Role of Massachusetts v. EPA in Congressional
Deliberations
Throughout 2007, Congress labored to develop and pass an energy bill. In April 2007,
the Supreme Court handed down its ruling in Massachusetts v. EPA.2 Massachusetts
was a landmark decision which clarified that greenhouse gases were pollutants subject
to regulation under the Clean Air Act and laid the foundation for EPA to establish
greenhouse gas emissions standards for light duty cars and trucks. The Supreme Court
decision was of great interest to Members of Congress and immediately became a topic
of discussion in the development of EISA. This was not an obscure legal development. In
May 2007, President George W. Bush held a rose garden press event3 to announce his

Mass. v. Envtl. Prot. Agency, 549 U.S. 497 (2007).
The White House, President Bush Discusses CAFE and Alternative Fuel Standards (May 14, 2007)
https://georgewbush-whitehouse.archives.gov/news/releases/2007/05/20070514-4.html.
2
3
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efforts to comply with what the New York Times called the “one of [the Court’s] most
important environmental decisions in years.” 4
The Democratic majority in the Congress and President Bush were in agreement that
the energy bill should mandate greater fuel efficiency under the corporate average fuel
economy (CAFE) laws. Since this area of the law has a relationship with emission
standards under the Clean Air Act, the possibility of disturbing the Supreme Court’s
ruling and affecting EPA’s and the states’ authority over greenhouse gases – perhaps
even inadvertently – was an obvious risk of which all the relevant participants in the
deliberations were well aware.
B. Congress Rejected a Proposal to Directly Revoke EPA and State
Authority
The first effort to overturn Massachusetts v. EPA and revoke state authority was clearly
not inadvertent. On June 1, 2007, the Chairman of the Energy and Air Quality
Subcommittee of the House Energy and Commerce Committee released a draft proposal
to govern regulation of fuels and vehicles with regard to greenhouse gases. This
“discussion draft” proposal had two elements that are relevant to the current regulatory
proposal.
First, the June 2007 legislative proposal would have provided that the U.S. EPA could
no longer regulate greenhouse gas emissions from cars and trucks under section 202 of
the Clean Air Act.5
Second, the June 2007 legislative proposal would have amended section 209 of the
Clean Air Act to ensure that waivers could not be provided for California standards
“designed to reduce greenhouse gas emissions.”6

4 Linda Greenhouse, Justices Rule Against Bush Administration on Emissions, New York Times
(April 2, 2007) https://www.nytimes.com/2007/04/02/washington/02cnd-scotus.html.
5 Discussion Draft, Subcomm. on Energy and Air Quality, H. Energy and Commerce Comm., 110th
Cong. 29 (June 1, 2007) (Subsection (c) EPA Vehicle Regulations).
http://web.archive.org/web/20070703025326/http:/energycommerce.house.gov/energy_110/Title%20I
%20-%20Fuels%20060107_xml.pdf.
6 Discussion Draft, Subcomm. on Energy and Air Quality, H. Energy and Commerce Comm., 110th
Cong. 29 (June 1, 2007) (Subsection (d) State Waivers).
http://web.archive.org/web/20070703025326/http:/energycommerce.house.gov/energy_110/Title%20I
%20-%20Fuels%20060107_xml.pdf.
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The opposition to this proposal was swift and unequivocal. On June 5, 2007, Speaker of
the House Nancy Pelosi issued a press release that stated in full:
Washington, D.C. – Speaker Nancy Pelosi released the following statement
today on legislation addressing energy independence and global warming:
‘Any legislation that comes to the House floor must increase our energy
independence, reduce global warming, invest in new technologies to achieve
these goals and create good jobs in America.
‘Any proposal that affects California’s landmark efforts to reduce greenhouse gas
emissions or eliminate the EPA’s authority to regulate greenhouse gas emissions
will not have my support.’7
This alone amounted to a death knell for the proposal, given the authority of the Speaker
to determine what legislation is considered in the House of Representatives. However,
concern about the proposal quickly spread to other numerous stakeholders. The
Governors of eight states wrote to the Chairman of the Energy and Air Quality
Subcommittee to express their strong opposition to the proposal. They wrote:
We are writing to express our strong opposition to the June 1, 2007, discussion
draft of Alternative Fuels, Infrastructure and Vehicles. This legislation preempts
our states’ critical efforts to combat climate change by enacting regulations that
reduce greenhouse gas emissions. While Federal action is necessary and long
overdue on climate change, Congress must not deny states the right to pursue
solutions in the absence of federal policy.
Specifically, this bill will preempt California’s passenger vehicles and light duty
truck emission standards, which will reduce greenhouse gas emissions by 30
percent. Our states, which collectively represent over one-third of the automobile
market, have either adopted or will adopt California’s standards. Not only does
this bill deny our right to adopt California’s vehicle emissions standards – a right
granted by the federal Clean Air Act – it eliminates the Environmental Protection
7 Pelosi Statement on Legislation Addressing Energy Independence and Global Warming (June 5,
2007), https://www.democraticleader.gov/newsroom/pelosi-statement-legislation-addressing-energyindependence-global-warming/.
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Agency’s regulatory authority over greenhouse gasses as a pollutant. This
amounts to an about-face reversal of the Supreme Court decision identifying CO2
as a pollutant within the scope of the Clean Air Act (Massachusetts v. EPA).
Finally, we are opposed to the bill’s delegation of regulatory authority to the
National Highway Traffic Safety Administration.
Our states are at the forefront of the effort to reduce greenhouse gas emissions
and our nation’s dependency on carbon-based fuels. Climate change is real and it
impacts the public health and welfare of every American. Congress must preserve
states’ ability to fight greenhouse gas emissions now. Going forward, states and
the federal government must collaborate to take even stronger actions against the
continuing threat of climate change.
We urge you to pursue legislation that instead enhances and complements the
efforts already underway in our states.8
Additionally, the Attorneys General of 14 states wrote to the Chairman and Ranking
Member of the House Energy and Commerce Committee to express their strong
opposition to how the June 2007 proposal would regulate motor vehicle emissions.9 The
Attorneys General stated first that “the bill would eliminate the authority that the Clean
Air Act has provided EPA for decades to regulate greenhouse gas emissions, as the U.S.
Supreme Court recently recognized.” The Attorneys General also stated:
Second, the bill would eliminate EPA’s ability to grant a waiver of preemption for
California state motor vehicle standards for greenhouse gases. As you are aware,
other states are currently free to adopt those standards pursuant to Section 177 of
the Clean Air Act. A total of twelve of our states have adopted the California
standards, with others currently considering them. The bill would eliminate the
statutory right of states to do so, thereby upsetting the longstanding cooperative
federalism established by the Act. The current system of allowing two, but only
8 Letter from Gov. Arnold Schwarzenegger, Cal., Gov. Deval Patrick, Mass., Gov. Christine O.
Gregoire, Wash., Gov. Bill Richardson, N. M., Gov. Theodore R. Kulongoski, Or., Gov. Edward G. Rendell,
Pa., Gov. Janet Napolitano, Ariz., Gov. Eliot Spitzer, N. Y. to the Honorable Rick Boucher, Chair, Energy
and Air Quality Subcomm., H. Committee on Energy and Commerce Comm. (June 7, 2007).
9 Letter from the Attorneys General of the Commonwealth of Mass. and the States of Cal., Conn., Del.,
Iowa, Me., Md., Minn., N. J., N. M., N. Y., Or., R. I., and Vt., and the Corporation Counsel for the City of
New York to the Honorable John D. Dingell, Chair, H. Energy and Commerce Comm. and the Honorable
Joe Barton, Ranking Member, H. Energy and Commerce Comm. (June 6, 2007).
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two, sets of motor vehicle standards has worked well over the last four decades.
Indeed, most of the technological innovations needed to reduce air pollutant
emissions have been because of California’s standards.
The National Association of Clean Air Agencies (NACAA) also wrote to the Energy and
Air Quality Subcommittee Chair and Ranking Member to vigorously object to the
language.10 NACAA represented the air pollution control agencies in 54 states and
territories and more than 165 metropolitan areas across the country. The letter
explained that to prohibit state greenhouse gas emissions standards for motor vehicles
as the June 2007 proposal would do “would be an inappropriate revocation of states’
rights.” NACAA also objected to revoking EPA’s authority to regulate transportationrelated greenhouse gas emissions. NACAA concluded by stating, “NACAA urges that you
not only remove the aforementioned provisions from this Discussion Draft, but that you
also work to ensure that any energy bill that proceeds through Congress be free of
language that would limit state or federal authority to address global warming.”
Environmental groups also announced their opposition to the proposal, strongly
objecting to the revocation of federal authority and the preemption of state law to
address global warming pollution from vehicles.11
Twelve members of the Energy and Commerce Committee formally expressed their
opposition to the proposal in a letter to the Chairs of the full committee and
subcommittee. Noting that the proposal would overturn Massachusetts v. EPA and
block the efforts of 12 states to address greenhouse gas emissions from cars and trucks,
the members wrote, “The last thing we should do is attempt to stop important progress
being made by the states. The draft’s preemption provision has no place in either this
draft or any subsequent global warming legislation the Committee will consider.” They

10 Letter from S. William Becker, Exec. Dir., Nat’l Ass’n of Clean Air Agencies, to the Honorable Rick
Boucher, Chair, Subcomm. on Energy and Air Quality, H. Committee on Energy and Commerce Comm.,
and the Honorable J. Dennis Hastert, Ranking Member, Subcomm. on Energy and Air Quality, H.
Committee on Energy and Commerce Comm. (June 6, 2007).
11 Letter from Betsy Loyless, National Audobon Society, Robert Dewey, Def. of Wildlife, Erich Pica,
Friends of the Earth, John Passacantando, Greenpeace, Tiernan Sittenfeld, League of Conservation
Voters, Karen Steuer, National Environmental Trust, Karen Wayland, Nat. Res. Def. Council, Joan
Claybrook, Pub. Citizen, Debbie Sease, Sierra Club, Alden Meyer, Union of Concerned Scientists, Anna
Aurilio, U.S. PIRG, Linda Lance, The Wilderness Soc’y to U.S. Representatives (June 5, 2007).
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stated that they strongly opposed the proposal and urged the chairs to abandon the
harmful policies that had been proposed.12
As a result of this strong opposition, the legislative proposal did not advance. It was not
introduced as a formal bill. It was never marked up in subcommittee or full committee,
nor was it considered on the floor of either chamber of Congress.
C. Congress Rejected a Proposal to Indirectly Revoke EPA and
State Authority
After the proposal to directly revoke EPA and State authority failed, a subsequent
legislative proposal could have indirectly undermined Massachusetts v. EPA. H.R. 2927,
was introduced on June 28, 2007. This proposal would neither have amended the Clean
Air Act nor explicitly referenced any Clean Air Act authority. However, it directed that
CAFE standards established by the Department of Transportation “shall be expressed in
terms of average miles per gallon of fuel and in terms of average grams per mile of
carbon dioxide emissions, such that the specified average grams per mile of carbon
dioxide emissions is equivalent to the average miles per gallon of fuel specified in the
standard for that model year.”13 While the proponents of the legislation stated that they
had no intent to affect EPA or the States’ authorities to regulate greenhouse gas
emissions from motor vehicles, members of Congress and many stakeholders were
concerned that the proposal, if enacted, could potentially resuscitate the claim,
previously rejected by courts, that CAFE standards preempted California’s greenhouse
gas emissions standards for vehicles and interfere with EPA’s ability to establish such
standards.
Environmental groups wrote to members of Congress expressing opposition to H.R.
2927 stating that the legislation would “interfere with EPA authority under the Clean Air
Act to set vehicle pollution standards and the Massachusetts v. EPA decision, inviting

Letter from Reps. Henry A. Waxman, Edward J. Markey, Anna G. Eshoo, Eliot L. Engel, Lois Capps,
Thomas H. Allen, Janice D. Schakowsky, Hilda L. Solis, Jay Inslee, Anthony D. Weiner, Tammy Baldwin
and Albert R. Wynn to the Honorable John D. Dingell, Chair, H. Energy and Commerce Comm. and the
Honorable Rick Boucher, Chair, Subcomm. on Energy and Air Quality, H. Committee on Energy and
Commerce Comm. (June 7, 2007).
13 H.R. 2927, 110th Cong. (2007).
12

8

future litigation of vehicles standards.” 14 They stated that it would undermine “states’
progress in addressing global warming.”
Rep. Henry A. Waxman, who considered Massachusetts v. EPA to be a great victory and
carefully monitored the energy bill’s development to protect EPA and state authorities,
wrote to all the members of the House to explain:
H.R.2927, the Hill-Terry Corporate Average Fuel Economy (CAFE) bill, threatens
to overturn these victories. By directing the Department of Transportation (DOT)
to express CAFE requirements as CO2 limits, the bill reinvigorates the claim that
DOT’s CAFE standards preempt state and EPA global warming standards for
vehicles, which the Supreme Court rejected in Massachusetts v. EPA.
The interaction between EPA’s authority to regulate air pollution and DOT’s
authority to establish CAFE standards was a key issue in Massachusetts v. EPA.
In its decision, the Supreme Court held that DOT’s and EPA’s “obligations may
overlap, but there is no reason to think the two agencies cannot both administer
their obligations and yet avoid inconsistency.”
H.R.2927 amends the CAFE law to blur the line between fuel economy and
greenhouse gas emissions standards, reopening and strengthening the claim
rejected by the Supreme Court. It requires DOT’s CAFE standards to be
expressed both in miles per gallon and “in terms of average grams per mile of
carbon dioxide emissions.”
This provision would provide opponents of action on global warming with a new
argument that Congress had decided to unify fuel economy standards and
greenhouse gas emissions standards under DOT.15
A group of state Attorneys General joined together again and wrote in opposition to the
legislation.

Letter from Karen Steuer, Vice President, Gov’t Affairs, Nat’l Envtl Trust, Dan Lashof, Science Dir.,
Climate Center, Nat. Res. Def. Council, Dan Becker, Dir., Global Warming program, Sierra Club, Michelle
Robinson, Dir., Clean Vehicles Program, Union of Concerned Scientists, Anna Aurilio, Dir., Washington
DC Office, U.S. PIRG to U.S. Representatives (July 5, 2007).
15 Letter from Rep. Henry A. Waxman to all Members of the House of Representatives (July 26,
2007).
14
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We write today to voice our strong opposition to H.R. 2927 which contains
troublesome language that may be used to eliminate existing Clean Air Act
authority to address global warming, including California’s landmark greenhouse
gas emissions standards. Our understanding is that H.R. 2927 may be voted on
in the coming days as an amendment to the House of Representative’s energy
bill.
While providing only modest increases in federal fuel economy standards, the bill
includes language that has the potential to disrupt the statutory framework for
controlling carbon dioxide emissions that was endorsed by the U.S. Supreme
Court in Massachusetts v. Environmental Protection Agency (EPA), 549 U.S.
____, 127 S.Ct. 1438 (2007). As currently drafted, the bill would require the
Secretary of Transportation to issue fuel economy standards in terms of both
“miles per gallon” and “grams per mile of carbon dioxide emissions.” The
Department of Transportation has never set emission standards – its mandate is
to promote energy efficiency by setting mileage standards. See Massachusetts v.
EPA, 127 S. Ct. at 1462 (citing 49 U.S.C. § 6201(5)).
In contrast, EPA’s statutory mandate is to prescribe standards applicable to
“emissions of any air pollutant from any class or classes of new motor vehicle[s] .
. . .” 42 U.S.C. § 7521(a)(1); see also Massachusetts v. EPA, 127 S. Ct. at 1447. As
the Supreme Court recently observed, these two statutory mandates are “wholly
independent.” Massachusetts v. EPA, 127 S.Ct. at 1462. The inclusion of
language referring to carbon dioxide emissions appears to serve no legitimate
statutory purpose.
We are concerned that the language will be used by those challenging the state
greenhouse gas emission standards originally adopted by California (the Pavley
regulations). Thirteen States have now adopted those standards, and many
others are considering adoption. These thirteen States – representing over 40%
of the American population – have adopted them because the Clean Air Act’s
cooperative federalism structure allows them to do so, and their citizens are
seeking action on global warming. The current system of allowing two (and only
two) sets of motor vehicle emission standards has worked well over the last four
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decades. Indeed, most of the technological innovations needed to reduce air
pollutant emissions have been made because of California’s standards.16
The Washington Post editorialized against the proposal on July 26, 2007, stating that
the legislation would undermine California’s greenhouse gas tailpipe standards, by
“getting the Department of Transportation which deals with fuel economy, into the
business of regulating carbon emissions, which the Supreme Court ruled in the spring is
within the purview of the Environmental Protection Agency.”17
Because of the strong opposition to H.R. 2927, it was never voted upon in
subcommittee, committee or on the floor of either chamber of Congress.
D. Explicit Protection for EPA and State Authority Included in
Legislation
When the Senate had passed its omnibus energy bill in July of 2007, it had included in
the legislation a prominent provision entitled “Relationship to Other Law” that was
drafted to ensure that nothing in the legislation relating to automobiles or fuel economy
would inadvertently impact EPA’s or the states’ authority to address greenhouse gases.
The provision stated:
Except to the extent expressly provided in this Act or an amendment made by
this Act, nothing in this Act or an amendment made by this Act supersedes, limits
the authority provided or responsibility conferred by, or authorizes any violation
of any provision of law (including a regulation), including any energy or
environmental law or regulation.18
The text of this provision remained unchanged as the legislation ping ponged back and
forth between the House and Senate and would ultimately become section 3 in the
enacted law.19 With this provision, Congress provided that the new law did not
supersede or limit the authority of any other provision of law unless expressly stated.

Letter from the Attorneys General of the States of Cal., Ariz., Conn., Del., Ill., Iowa, Me., Md., Mass.,
N. M., N. Y., Or., R. I., and Vt., and the Corp. Counsel for the City of N. Y. to the Honorable Nancy Pelosi,
Speaker of the House (August 1, 2007).
17 Editorial, “Leadership Needed; Higher fuel economy standards may be doomed without Nancy
Pelosi's support,” THE WASHINGTON POST (July 26, 2007).
18 Sec. 2 in the Senate Amendment passed on July 3, 2007.
19 Sec. 3, H.R. 6, (110th Cong.) (2007).
16
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EISA does not contain language that expressly supersedes or limits either section 202 or
section 209 of the Clean Air Act.
E. Congress Rejected Behind-the-Scenes Efforts to Weaken or
Constrain EPA and State Authorities
In addition to the legislative efforts described above that could have directly or
indirectly revoked the EPA’s authority to regulate greenhouse gas emissions under
section 202 of the Clean Air Act and California’s authority to do so pursuant to section
209(b) of the Clean Air Act, there were also multiple behind-the-scenes efforts to
weaken or constrain EPA and state authorities during congressional consideration of
EISA.
The Senate passed an omnibus energy bill in June 2007. The House passed its omnibus
energy bill in August 2007, and then a lengthy informal, bipartisan House-Senate
negotiation began. In this informal process, opponents of EPA and State authorities to
regulate greenhouse gases made at least two efforts to get congressional negotiators to
agree to legislative language that would weaken or constrain EPA or the States.
First, in late 2007, negotiators rejected a proposal that was supported by the automobile
industry, some members of Congress and the Bush Administration.20 This proposal
would have made three major changes. First, it would have changed the decisionmaking criteria of Clean Air Act Section 202(a) to mirror those of EPCA §32902.
Second, it would have required the EPA Administrator to coordinate intensively with
NHTSA when setting greenhouse gas emission standards. Third, it would have limited
states to regulating the greenhouse gas emissions of vehicles acquired for a state’s own
use.21 This amendment was not included EISA.
Additionally, in December 2007, Sen. Carl Levin attempted one last “11th hour gambit”
to add language to ensure that any EPA emission standard was “fully consistent” with
NHTSA’s CAFE standards.22 This proposal was rejected. The press reported at the time
See Letter from Sens. Tom Carper, Dianne Feinstein, and Edward J. Markey to Sec’y Elaine L. Chao
and Acting Administrator Andrew Wheeler (October 25, 2018).
21 Attachment entitled “Draft Amendment” (dated November 20, 2007) to Letter from Sens. Tom
Carper, Dianne Feinstein, and Edward J. Markey to Sec’y Elaine L. Chao and Acting Administrator
Andrew Wheeler (October 25, 2018).
22 Ben Geman and Alex Kaplun, Senate energy showdown on tap this morning, E&E DAILY (Dec. 13,
2007). https://www.eenews.net/eedaily/stories/59807/.
20
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that “Levin's unsuccessful push came after a week in which the White House has
threatened to veto the energy bill in part over the jurisdictional issue, and after several
industry groups likewise pushed lawmakers to alter the energy bill on that issue.”23
F. Floor Debate Reflects Legislative Intent to Protect EPA and
State Authority
As the legislative process on EISA drew to a close, members explained during floor
debate that the legislation protected EPA’s authority to regulate greenhouse gas
emissions under section 202 of the Clean Air Act and states’ authority to do the same
pursuant to sections 209 and 177 of the Clean Air Act.
On December 6, 2007, the House passed the near final version of H.R. 6. (technically a
House amendment to the Senate amendment of H.R. 6).24 During floor consideration of
this amendment, Rep. Waxman briefly explained the strengths of the bill. As a member
who had birddogged the issue of authority to establish greenhouse gas emissions
standards for cars and trucks throughout consideration of the bill, he praised the final
outcome:
With this bill, we will turn from the past to the future. We have begun the process
of adopting energy policies that recognize the science of global warming and the
threat to our Nation's energy security.
This legislation will finally give Americans the fuel-efficient automobiles they
want, saving families $700 to $1,000 a year. That is money we won't be sending
to dangerous regimes in the Middle East….
And there are some things this legislation will not do. It won't diminish the EPA's
authority to address global warming, which the Supreme Court has recognized. It
won't seize authority from the States to act on global warming.25
The Bush White House objected to this approach. The White House issued a Statement
of Administration Policy (SAP) highlighting seven areas of concern with the legislation
Id.
See, Congressional Research Service, Energy Independence and Security Act of 2007: A Summary
of Major Provisions (Dec. 21, 2007) https://www.everycrsreport.com/reports/RL34294.html.
25 Statement of Rep. Henry A. Waxman Page H14430 (Dec. 6, 2007).
23

24
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and stating that the President’s advisors would recommend that he veto the Housepassed legislation. The SAP expressed concern about the House provisions to establish a
Renewable Energy Standard as well as certain energy tax provisions. The SAP also
identified EPA’s authority to regulate greenhouse gas emissions as an area of concern:
H.R. 6 leaves ambiguous the role of the Environmental Protection Agency (EPA)
in regulating vehicle fuel economy, and as a result would likely create substantial
regulatory uncertainty, confusion, and duplication of efforts. The bill could also
delay effective implementation of new fuel economy requirements due to
inevitable litigation. The double regulation that would result from this failure to
clearly identify the relative roles of EPA and DOT in national fuel economy
regulations could greatly undermine our shared objective of rapidly reducing
gasoline consumption. The bill needs to clarify one agency as the sole entity, after
consultation with other affected agencies, to be responsible for a single national
regulatory standard for both fuel economy and tailpipe greenhouse gas emissions
from vehicles.26
President Bush’s Press Secretary called upon the Senate to “take a more cooperative
approach.”27
The Senate did, in fact, respond to some of the president’s concerns, but it did not
amend the language governing tailpipe standards, nor the provision governing
“Relationship to Other Law.” Instead, the Senate removed other provisions identified in
the SAP that were unrelated to EPA’s authority over tailpipe greenhouse gas emissions.
Specifically, the Senate stripped out tax incentives for energy efficiency and renewable
energy as well as the provisions that would have established a Renewable Energy
Standard. The Senate also removed provisions that would have repealed subsidies for oil
and natural gas producers.28

Executive Office of the President, Office of Mgmt. and Budget, Statement of Admin. Policy, H.R. 6 –
Energy Independence and Security Act of 2007 (Dec. 6, 2007)
https://georgewbush-whitehouse.archives.gov/omb/legislative/sap/110-1/hr6sap-h_2.pdf.
27 Statement by the Press Secretary on Energy Security (Dec. 6, 2007) https://georgewbushwhitehouse.archives.gov/news/releases/2007/12/20071206-13.html.
28 See, Congressional Research Service, Energy Independence and Security Act of 2007: A Summary
of Major Provisions (Dec. 21, 2007) https://www.everycrsreport.com/reports/RL34294.html.
26
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As the Senate took final action to approve EISA, Sen. Levin, whose amendment to
require EPA standards be “fully consistent” with the NHTSA’s standards was rejected,
acknowledged that EPA and California retained their authorities. He stated that the EPA
“has authority under the Clean Air Act to regulate greenhouse gas emissions from
vehicles and to delegate that authority, as the agency deems appropriate, to the State of
California. This authority was recently upheld by the U.S. Supreme Court, and it is not
our purpose today to attempt to change that authority or to undercut the decision of the
Supreme Court.” 29
See Statement of Sen. Carl Levin, CONGRESSIONAL RECORD S1519 (Mar. 4, 2008) (partially recapping
the series of statements from Dec. 13, 2007). Sen. Levin requested and obtained consent to place a
colloquy in the record between himself, Sen. Daniel Inouye, then-Chair of the Senate Commerce
Committee, and Sen. Dianne Feinstein, the author of the Senate legislation to improve fuel economy. In
this colloquy, the Senators briefly discuss fuel economy standards. Both Sens. Inouye and Feinstein
agreed that “all Federal regulations in this area be consistent.” Sen. Levin subsequently stated during floor
debate over EISA that he “was assured this morning by both Senator Inouye and Senator Feinstein that it
is indeed the intent of the law they wrote that EPA regulations be consistent with NHTSA.” Statement of
Sen. Carl Levin, CONGRESSIONAL RECORD S15427 (Dec. 13, 2007). Later that same day, Sen. Inouye and
Sen. Feinstein explained what they meant by consistency. Colloquy entitled “Agency Management,”
CONGRESSIONAL RECORD S15386 (Dec. 13, 2007). Sen. Inouye stated, “The DOT and the EPA have separate
missions that should be executed fully and responsibly.” Sen. Feinstein stated:
29

The legislation increasing the fuel economy standards of vehicles by 10 miles per gallon over 10
years does not impact the authority to regulate tailpipe emissions of the EPA, California, or other
states, under the Clean Air Act.
The intent was to give NHTSA the ability to regulate fuel efficiency standards of vehicles, and
increase the fleetwide average to at least 35 miles per gallon by 2020.
There was no intent in any way, shape, or form to negatively affect, or otherwise restrain,
California or any other State’s existing or future tailpipe emissions laws, or any future EPA
authority on tailpipe emissions.
The two issues are separate and distinct.
As the Supreme Court correctly observed in Massachusetts v. EPA, the fact "that DOT sets
mileage standards in no way licenses EPA to shirk its environmental responsibilities. EPA has
been charged with protecting the public’s health and welfare, a statutory obligation wholly
independent of DOT’s mandate to promote energy efficiency. The two obligations may overlap,
but there is no reason to think the two agencies cannot both administer their obligations and yet
avoid inconsistency.”
I agree with the Supreme Court’s view of consistency. There is no reason to think the two
agencies cannot both administer their obligations and yet avoid inconsistency.
The U.S. District Court for the Eastern District of California in Central Valley Chrysler-Jeep v.
Goldstone has reiterated this point in finding that if approved by EPA, California’s standards are
not preempted by the Energy Policy Conservation Act.
Title I of the Energy Security and Independence Act of 2007, H.R. 6, provides clear direction to
the Department of Transportation, in consultation with the Department of Energy and the
Environmental Protection Agency, to raise fuel economy standards.
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Rep. Markey provided the most detailed articulation of the adopted provisions during
the final debate in the House. He said:
As the principal House proponent of the fuel economy Title in this legislation, I
also wish to briefly discuss several of its provisions in order to more fully explain
the statutory language and to provide context for what we are accomplishing with
this historic energy bill.
Section 3 of the bill states: “Except to the extent expressly provided in this Act, or
in an amendment made by this Act, nothing in this Act or an amendment made
by this act supersedes, limits the authority or responsibility conferred by, or
authorizes any violation of any provision of law (including a regulation),
including any energy or environmental law or regulation.”
The laws and regulations referred to in section 3 include, but are not limited to,
the Clean Air Act and any regulations promulgated under Clean Air Act authority.
It is the intent of Congress to fully preserve existing federal and State authority
under the Clean Air Act.
In addition, Congress does not intend, by including provisions in Title I of the bill
that reform and alter the authority of the Secretary of Transportation to increase
fuel economy standards for passenger automobiles, non-passenger automobiles,
work trucks, and medium and heavy duty trucks, to in any way supersede or limit
the authority and/or responsibility conferred by sections 177, 202, and 209 of the
Clean Air Act. For section 202 of the Clean Air Act, this includes but is not limited
to the authority and responsibility affirmed by the Supreme Court's April 2, 2007
decision in Massachusetts v. EPA, No. 05-1120. For sections 177 and 209 of the
Clean Air Act, this includes but is not limited to the authority affirmed by the
September 12, 2007 decision of the U.S. District Court for the District of Vermont

By taking this action, Congress is continuing DOT’s existing authority to set vehicle fuel economy
standards. Importantly, the separate authority and responsibility of the U.S. Environmental
Protection Agency to regulate vehicle greenhouse gas emissions under the Clean Air Act is in no
manner affected by this legislation as plainly provided for in Section 3 of the bill addressing the
relationship of H.R. 6 to other laws.
I fought for Section 3. I have resisted all efforts to add legislative language requiring
“harmonization” of these EPA and NHTSA standards. This language could have required that
EPA standards adopted under section 202 of the Clean Air Act reduce only the air pollution
emissions that would already result from NHTSA fuel economy standards, effectively making the
NHTSA fuel economy standards a national ceiling for the reduction of pollution. Our legislation
does not establish a NHTSA ceiling. It does not mention the Clean Air Act, so we certainly do not
intend to strip EPA of its wholly separate mandate to protect the public health and welfare from
air pollution.
To be clear, federal standards can avoid inconsistency according to the Supreme Court, while still
fulfilling their separate mandates.
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in Green Mountain Chrysler Dodge Jeep et al. v. Crombie et al., No. 2:05-cv-302,
and the December 11, 2007 decision of the United States District Court for the
Eastern District of California in Central Valley Chrysler-Jeep, Inc. et al. v.
Goldstone, et al., No. 1:04-cv-06663-AWIGSA.30
On December 19, 2007, President George W. Bush signed EISA into law. In signing the
legislation, the President said, “We make a major step toward reducing our dependence
on oil, confronting global climate change, expanding the production of renewable fuels,
and giving future generations of our country a nation that is stronger, cleaner, and more
secure.”31 The President touted the attribute-based standards that NHTSA would now
use to set CAFE standards, but he did not assert that either state or federal authorities
under the Clean Air Act were affected.
III.

Congress Has Repeatedly Demonstrated its Understanding that
EPA and State Authority Were Protected by EISA

Professor Lisa Heinzerling of Georgetown Law Center testified before Congress in 2008
that the “Relationship to Other Law” language was effective at preserving the regulatory
authority described by Massachusetts. She said:
EISA does not in any way change EPA’s obligations on remand
from Massachusetts v. EPA. EISA affects neither EPA’s legal obligations with
respect to determining whether greenhouse gases may reasonably be anticipated
to endanger public health or welfare or the regulatory obligations that flow from
such a determination.32

Statement of Rep. Edward J. Markey (Dec. 18, 2007) Page H16750
Pres. George W. Bush, Remarks on Signing the Energy Independence and Security Act of 2007
(December 19, 2007) http://www.presidency.ucsb.edu/ws/index.php?pid=76194&st=&st1=
32 Testimony of Lisa Heinzerling Before the Select Committee on Energy Independence and Global
Warming, U.S. House of Representatives, Massachusetts v. U.S. EPA Part II: Implications of the Supreme
Court Decision (March 13, 2008)
https://scholarship.law.georgetown.edu/cgi/viewcontent.cgi?referer=http://legalplanet.org/2017/07/24/guest-blogger-gregory-dotson-is-scott-pruitt-calling-for-an-amendment-to-theclean-air-act/&httpsredir=1&article=1065&context=cong.
30
31
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The Administration understood this. In May 2010, EPA promulgated greenhouse gas
emissions standards for cars and trucks.33 In November 2010, EPA proposed standards
for medium and heavy duty vehicles.34
Congress also understood that EPCA, as amended by EISA, did not revoke EPA’s
authority to regulate greenhouse gas emissions under section 202 of the Clean Air Act,
nor did it interfere with the authority of California to establish greenhouse gas standards
for light duty cars and trucks pursuant to section 209(b) of the Clean Air Act. This has
been demonstrated by the legislation Congress has chosen to consider since enactment
of EISA. Two examples of such bills are a 2010 resolution of disapproval and a set of
companion bills in 2011. Both examples are discussed below.
A. The 2010 Resolution of Disapproval Attempted to Undermine
EPA and State Authority
In January 2010, Sen. Lisa Murkowski introduced a resolution of disapproval, pursuant
to the Congressional Review Act, relating to EPA’s endangerment finding and the cause
or contribute findings for greenhouse gases under section 202(a) of the Clean Air Act.
These findings are a prerequisite for issuing emissions standards for cars and trucks
under section 202 of the Clean Air Act.35
In June 2010, Sen. Murkowski moved to proceed to consideration of the resolution on
the Senate floor. In arguing for the Senate to pass the resolution, she explained her view
that EPA regulations would be expensive, inefficient, and better suited for a
congressional response. She argued against EPA’s authority to set emissions standards
for greenhouse gases and explained that disapproving EPA’s endangerment finding and
cause or contribute findings would also prevent states from regulating. Sen. Murkowski
said:
The EPA does not need to take over this process, and it should not be allowed to
do so under a law that was never intended to regulate fuel economy. I understand
concerns about a patchwork of standards and how difficult it would be for the
Light-Duty Vehicle Greenhouse Gas Emission Standards and Corporate Average Fuel Economy
Standards, 75 Fed. Reg. 25324 (May 7, 2010).
34 Greenhouse Gas Emissions Standards and Fuel Efficiency Standards for Medium- and Heavy-Duty
Engines and Vehicles, 75 Fed. Reg. 74152 (November 30, 2010).
35 S.J.Res 26, 111th Cong. (2010).
33
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industry to comply. But while we had one national standard at the start of 2009,
we now have two national standards set by two Federal agencies driven by
California’s standards. I have a letter from the National Automobile Dealers
Association dated just yesterday that spells this out quite clearly. They indicate
that it in no way helps us to have, again, two national standards set by two
Federal agencies. The best way to avoid a messy patchwork would be to pass our
disapproval resolution, revoke California’s waiver, and allow one Federal agency
to set one standard that works for all 50 States.36
If this motion had passed both chambers of Congress and been signed by the President,
then EPA’s findings would have been overturned and the predicate for its greenhouse
gas emissions standards would have been removed. However, the motion to proceed to
vote on the resolution of disapproval was defeated on a vote of 47 yeas to 53 nays.37
Therefore Congress did not disapprove of the key findings for EPA to regulate
greenhouse gas emissions from cars and trucks. This event demonstrates that three
years after passage of EISA, it was understood in the Senate that if one wished to
remove EPA and California authority to regulate greenhouse gas emissions, legislation
would be necessary. There was no suggestion that EPCA or EISA had revoked these
authorities.
B. The Energy Tax Prevention Act of 2011 Sought to Repeal EPA
and State Authority
When control of the House of Representatives changed hands after the 2010 elections,
the new Republican majority repeatedly attempted to prevent the EPA from abiding by
the Massachusetts v. EPA ruling and further regulating greenhouse gas emissions.
In 2011, Congressional Republicans advanced legislation called the “Energy Tax
Prevention Act” to overturn Massachusetts v. EPA and to thoroughly excise authority to

Statement of Sen. Lisa Murkowski, Page S4791
Roll call vote 184, 111th Cong. (June 10, 2010)
https://www.senate.gov/legislative/LIS/roll_call_lists/roll_call_vote_cfm.cfm?congress=111&session=2
&vote=00184.
36
37
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address greenhouse gases from the Clean Air Act.38 This legislation was introduced in
both the House and the Senate.39
The legislation recognized that both EPA and the states had adopted greenhouse gas
standards for cars and trucks. If enacted, the Energy Tax Prevention Act would have
terminated both federal and state authority to establish tailpipe standards for
greenhouse gases after vehicle model year 2016.
The legislation would have created a new section 330 of the Clean Air Act to establish a
sweeping prohibition on using the Clean Air Act to address climate change. The
proposed section 330(b)(1)(A) stated, “The Administrator may not, under this Act,
promulgate any regulation concerning, take action relating to, or take into consideration
the emission of a greenhouse gas to address climate change.”
The majority in Congress understood that this was a significant change in the law and
included a provision to provide a transition from a world in which EPA was authorized
to regulate greenhouse gas emissions from cars and trucks to a world in which the
agency was prohibited from doing so. The proposed section 330(b)(2)(A) prevents
“further revision” of the 2010 greenhouse gas tailpipe standards. Those standards apply
to vehicle model years 2012 to 2016. Thus, if the legislation had been enacted, there
would have been no federal greenhouse gas tailpipe standards for cars and trucks after
model year 2016.
The Energy Tax Prevention Act, in section 3, also included an amendment to section
209 of the Clean Air Act. This amendment would have added a new paragraph to section
209 to prohibit EPA from granting a waiver of preemption for state greenhouse gas
emissions standards for cars and trucks. The proposed new paragraph provided as
follows:
Section 209(b) of the Clean Air Act (42 U.S.C. 7543) is amended by adding at the
end the following:

38 The legislation had a misleading name as it contained no tax provisions and “would result in no new
or increased budget authority, entitlement authority, or tax expenditures or revenues.” H.R. Rep. No. 11250, 29 (2011-2012) https://www.congress.gov/congressional-report/112th-congress/house-report/50.
39 H.R. 910, 112th Cong. (2011). S. 482, 112th Cong. (2011).
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“(4) With respect to standards for emissions of greenhouse gases (as defined in
section 330) for model year 2017 or any subsequent model year new motor
vehicles and new motor vehicle engines—
“(A) the Administrator may not waive application of subsection (a); and
“(B) no waiver granted prior to the date of enactment of this paragraph
may be construed to waive the application of subsection (a).”.40
This proposal would not have been necessary if California had been preempted by
EPCA, as amended by EISA, from setting its own greenhouse gas emission standards
with a Section 209 waiver from EPA.
The House Committee report for the Energy Tax Prevention Act revealingly explains
that the proposed legislation would allow the greenhouse gas emissions standards
agreed to by EPA, NHTSA and the State of California in 2009 to remain in effect. That
constituted a clear acknowledgment – from members who were not supporters of
greenhouse gas regulation either by EPA or states – that existing law allowed both EPA
and states to regulate vehicular greenhouse gas emissions. The House bill would have
left already-adopted EPA and California regulations in place, but it did not offer any
additional authority for the standards to be adopted or go into effect. The report states:
H.R. 910 explicitly exempts these new light duty fuel efficiency standards, which
the Administration agreed in 2009 to promulgate pursuant to an agreement
between EPA, the National Highway Traffic Safety Administration (NHTSA) and
the State of California. Under H.R. 910, these provisions, which are applicable to
Model Years 2012 through 2016, will still go into force as planned, as will EPA’s
proposed standards for medium and heavy duty engines and vehicles for Model
Years 2014 through 2018. Thus, any energy savings from these new standards are
preserved by H.R. 910.41
In sum, rather than arguing that EPA lacked statutory authority to establish greenhouse
gas emissions standards, the Committee report stated that EPA was exercising its

Sec. 3, H.R. 910, 112th Cong. (2011). Sec. 3, S. 482, 112th Cong. (2011).
H.R. Rep. No. 112-50, at 8 (2011-2012) https://www.congress.gov/congressional-report/112thcongress/house-report/50.
40
41
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authority in a manner that the majority of the Committee believed to be unwise as a
matter of policy:42
Proponents of EPA’s agenda have stated that the Supreme Court's decision
should be the last word, but this is incorrect. The Supreme Court did not mandate
that the EPA make an endangerment finding and indeed no administration
whether Democrat or Republican has ever made such an unprecedented finding.
While it is the role of the Supreme Court to interpret existing legislation such as
the CAA, Congress is free to amend or clarify that legislation if it believes the
Supreme Court concluded wrongly or that circumstances necessitate a change in
the law. Indeed, the current Congress would be remiss if it ignored the
deleterious impact of EPA’s regulatory agenda in favor of a highly controversial 5
to 4 Supreme Court decision and its interpretation of Congressional intent when
the CAA which was enacted--decades before global warming emerged as an
issue.43
The Committee’s majority did not want EPA to use the Clean Air Act to address global
warming, but it does not assert that such action was preempted by EPCA or EISA or
make a claim that EPA and California lacked authority to regulate greenhouse gas
emissions. To the contrary, even members of Congress who opposed greenhouse gas
regulation understood that EISA had protected EPA’s authority to regulate greenhouse
gas emissions from cars and trucks and the related ability of states to regulate those
emissions pursuant to section 209(b) of the Clean Air Act.
The Energy Tax Prevention Act passed the House of Representatives on April 7, 2011.44
The Senate rejected the legislation when Sen. Mitch McConnell offered it as an
amendment to a small business bill on April 6, 2011.45 In offering the amendment, Sen.
McConnell argued that greenhouse gas emissions standards were unwise but he made
42 It is unclear that EPA could have chosen not to issue an endangerment finding after Massachusetts
v. EPA given the scientific understanding of climate change.
43 H.R. Rep. No. 112-50, at 14-15 (2011-2012) https://www.congress.gov/congressional-report/112thcongress/house-report/50. The Committee appears to be unaware of a report on global warming
Commissioned by President Lyndon B. Johnson that was communicated to the Congress in 1965. See,
Statement by the President in Response to Science Advisory Committee Report on Pollution of Air, Soil,
and Waters (Nov. 6, 1965) https://www.presidency.ucsb.edu/documents/statement-the-presidentresponse-science-advisory-committee-report-pollution-air-soil-and.
44 Roll Call 249, (April 7, 2011) (approved on a vote of 255-172)
http://clerk.house.gov/evs/2011/roll249.xml.
45 S.Amdt.183 to S.493, 112th Cong. (2011).
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no indication that he believed – or that anyone believed – that the EPA and state
regulations he was seeking to overturn were invalid.46 The Energy Tax Prevention Act
was not enacted.
IV.

The Agencies have Misinterpreted Legislative History Regarding
Qualification of State Tailpipe Standards as “Other Motor Vehicle
Standards of the Government”

The NHTSA/EPA Proposal also proposes to conclude that State tailpipe standards
(whether for greenhouse gases or for other pollutants) do not qualify as ‘‘other motor
vehicle standards of the Government’’ under 49 U.S.C. 32902(f). In order to reach this
conclusion, the agencies rely upon a House Committee Report from 1994 when
Congress codified transportation provisions of title 49 United States Code.47 The
agencies’ argue that the legislative history associated with this 1994 law supports their
proposed conclusion. However, the agencies are wrong to rely upon this legislation as
providing any useful legislative history.
The legislation enacted in 1994 was a part of Congress’ ongoing effort to establish a
positive law codification of existing law.48 This effort is carried out by the Office of the
Law Revision Counsel (OLRC). The codification process is a time-consuming,
consensus-building process designed to ensure that the original policy, intent, and
purpose of the legislation is not changed at all. The OLRC website explains:
Positive law codification by the Office of the Law Revision Counsel is the process
of preparing and enacting a codification bill to restate existing law as a
positive law title of the United States Code. The restatement conforms to the
policy, intent, and purpose of Congress in the original enactments, but
the organizational structure of the law is improved, obsolete provisions are
eliminated, ambiguous provisions are clarified, inconsistent provisions are
resolved, and technical errors are corrected. 49

Statement of Sen. McConnell on amendment 183 https://www.congress.gov/congressionalrecord/2011/03/15/senate-section/article/S1620-2.
47 Safer Affordable Fuel-Efficient Vehicles Rule, 83 Fed. Reg. 43210 (proposed Aug. 24, 2018)(relying
on enactment of H.R. 1758, 103rd Cong. (1994)).
48 H.R. 1758, 103rd Cong. (June 10, 1994) (effective July 5, 1994).
49 Positive Law Codification, Office of the Law Revision Counsel,
http://uscode.house.gov/codification/legislation.shtml (accessed on October 21, 2018)(emphasis added).
46
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The title of the 1994 legislation the agencies rely upon explicitly states that the purpose
of the legislation is “To revise, codify, and enact without substantive change certain
general and permanent laws….”50 Therefore, the agencies are simply wrong to conclude
that Congress intended to change federal policy regarding this matter in 1994 and are
wrong to rely upon this bill to provide any useful legislative history that could guide
interpretation of EPCA.
V.

Conclusion

Preserving EPA’s authority as interpreted by the Supreme Court was not Congress’ only
auto-sector policy response in EISA. Congress was not unsympathetic to the fact that the
automobile industry would need to improve the vehicles it brought to market due to the
CAFE and Clean Air Act requirements. Pollution would be curbed and consumers would
save money at the pump, but capital investments would be required.
Accordingly, EISA contained provisions to offer federal financial assistance to the
automakers. The legislation included grants to modernize existing domestic
manufacturing facilities to make less polluting, more efficient vehicles; loan guarantees
for advanced battery and fuel-efficient parts manufacturing; and a new incentive
program for advanced technology vehicles manufacturing. These provisions made
billions of dollars in assistance available for the automakers. As an important side note,
these provisions helped Ford avoid bankruptcy during the economic downturn of 2008
and were important in the early years of Tesla.
Since the Massachusetts ruling, Congress has affirmatively enacted legislation to protect
the ruling, provided incentives for industry to retool for lower emitting vehicles, and
rejected numerous proposals to limit or overturn it.
Therefore, the agencies should not finalize the conclusion that California is preempted
from establishing and enforcing greenhouse gas emissions standards pursuant to
section 209 of the Clean Air Act.

50

H.R. 1758, 103rd Cong. (1994)(emphasis added).
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